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HUMAN RIGHTS AND MARITIME
LAW ENFORCEMENT

BRIAN WILSON

Maritime law enforcement responses since 2010 have sparked unprece-
dented attention to the intersection of human rights and maritime security.
This article examines four major response areas: Drug trafficking, piracy,
migration, and illegal fishing. Seminal authorities and recent judicial opin-
ions are explored along with specific questions, such as how long a suspected
criminal captured at sea may be detained aboard a warship, when lethal
force may be employed, and under what circumstances may a suspicious ves-
sel be destroyed. Courts are increasingly addressing issues once considered
within the sole discretion of government officials and operational command-
ers. The result, unfortunately, is an ad hoc collection of judicial opinions,
treaties, and multilateral agreements that lack coherence and consistency.
This article sets forth an essential road map for harmoniz-
ing human rights obligations with the inherent challenges of high seas mari-
time law enforcement.

* Captain Brian Wilson, U.S. Navy (Retired) is the Deputy Director of the Global Maritime Operation-
al Threat Response Coordination Center, U.S. Coast Guard/U.S. Department of Homeland Security,
and is a visiting professor at the United States Naval Academy. The views expressed are those of the
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INTRODUCTION

After German Special Forces rescued mariners aboard a hijacked cargo
ship and detained ten suspected pirates, a transfer arrangement was diplomatically
brokered with Kenya.' In other cases over the past five years, the Dutch Navy
transported five suspected Somali pirates to Rotterdam for prosecution and the
French Navy interdicted drug traffickers operating off the African coast carrying
3.2 tons of cocaine.” In all three instances, courts found that government responses
violated the suspects’ human rights.’

Judges are now ruling on maritime law enforcement” issues previously un-
der the sole ambit of government officials and operational commanders.’ Questions

' Matthias Gebauer, Horand Knaup & Marcel Rosenbach, Caught Red-Handed: First Trial of
Somali Pirates Poses Headache for Germany, DER SPIEGEL (Apr. 20, 2010, 3:21 PM),
http://www.spiegel.de/international/world/caught-red-handed-first-trial-of-somali-pirates-poses-
headache-for-germany-a-689745.html.

2 Judgment [sic] Somali Pirates Case, LIN: BM8116, Rotterdam Dist. Ct., 10/600012-09 (June
17, 2010) (copy on file with author); Vassis v. France, App. No. 62736/09, Eur. Ct. H.R. (2013),
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-4415485-5305927; MARITIME
ANALYSIS AND OPERATIONS CENTRE (NARCOTICS), JOCC SUMMARY (2007-2010), available at
http://eeas.europa.eu/us/events/symposium2011/docs/jocc_summary_2007-2010_maoc_en.pdf.

* These rulings were issued by an administrative court in Cologne, Germany, which addressed the
transfer of Somali suspects to Kenya; a Dutch district court, which addressed the delay in bringing So-
mali pirates before a judge; and the European Court of Human Rights in Strasbourg, France, which ad-
dressed the timeliness of actions following a French maritime drug interdiction.

* No internationally recognized definition of maritime law enforcement exists. For purposes of
this Article, “maritime law enforcement” refers to customs, police, or other law enforcement action that
seeks to detect, suppress, and/or punish violations of law in the maritime environment. Canadian coun-
selor Blair Hankey on June 17, 1998, at an International Court of Justice (ICJ) proceeding in the case
concerning Fisheries Jurisdiction (Spain v. Canada) stated, “Enforcement is what it is: it depends on
the nature and purpose of the action taken. Whether it is lawful or unlawful is quite a different is-
sue . ...” Spainv. Can., Public Sitting, 1998 1.C.J. 98/14, 4 52 (June 17).
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with a potential human rights focus include how long a suspect may be detained
aboard a warship, whether a warship is compelled to operate at an accelerated speed
when transporting suspects ashore, when lethal force may be employed, and under
what circumstances government officials may destroy a vessel.

Courts have repeatedly addressed human rights in the context of economic
and social issues, education, civil and political rights, the environment, and in
armed conflict.” But more than a dozen judicial rulings issued primarily in Europe
and Africa following maritime interdictions between 2009 and 2015’ signal a new
period in jurisprudence.” Moreover, even States that do not explicitly use the term
“human rights” in national-level court opinions or legislation are now addressing
issues related to humane and fair treatment in the context of maritime law enforce-
ment. Because of integrated operations, such as those involving combined task
forces, multinational coalitions, bilateral partnering, and ship-rider agreements,’ re-
cent decisions—regardless of location—have relevance across the globe.

The benefits of protecting human rights are well documented and beyond
the scope of this Article."” Moreover, a question that surfaced in past generations—
whether human rights apply on the water—is no longer the salient issue. Rather,
courts, governments, and deployed naval forces are now confronting the issue of
harmonizing human rights with the inherent challenges of high seas maritime law
enforcement interdictions.'' It is an urgent issue today not just because of increased

> Issues related to human rights and international armed conflicts, belligerent occupation, and mil-
itary operations are outside the scope of this Article. See generally THE HANDBOOK OF THE
INTERNATIONAL LAW OF MILITARY OPERATIONS (Terry D. Gill & Dieter Fleck eds., 2010); Saoirse
De Bont, Murky Waters. Prosecuting Pirates and Upholding Human Rights Law, 7 J. INT’L L. & INT’L
REL. 104 (2012), http://www jilir.org/docs/issues/volume_7/7_4_DE_BONT_FINAL.pdf. Issues relat-
ed to privately contracted armed security personnel are discussed, infra at 52—54.

® PHILIP ALSTON & RYAN GOODMAN, INTERNATIONAL HUMAN RIGHTS 383-488 (2012).

7 E.g., Police v. Abdeoulkader, 2014 INT 311, Cause No. 850/2013 (2014), rev’'d and remitted
Director of Public Prosecutions v. Abdeoulkader, 2015 S.C.J. 452, Rec. No. 8702, Dec. 8, 2015 (Mauri-
tius) (copy on file with author); Samatar v. France, App. Nos. 17110/10, 17301/10 Eur. Ct. H.R.
(2014), http://hudoc.echr.coe.int/eng?i=001-148290; Hassan v. France, App. Nos. 46695/10, 54588/10,
Eur. Ct. H.R. (2014), http://hudoc.echr.coe.int/eng?i=001-148289; Medvedyev v. France, App. No.
3394/03, Eur. Ct. H.R. (2010), http://hudoc.echr.coe.int/eng?i=001-97979; Rigopoulos v. Spain, App.
No. 37388/97, Eur. Ct. H.R. (1999), http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-5625.
The European Court of Human Rights decisions have sparked considerable discussion. See, e.g., IMB
Concerned Over Decision to Compensate Pirates, INT’L CHAMBER COM. (Dec. 24, 2014),
https://www.icc-ccs.org/news/1039-imb-concerned-over-decision-to-compensate-pirates (exemplifying
reaction from the commercial maritime industry).

¥ See Office of the U. N. High Commissioner for Human Rights, Guiding Principles on Business
and Human Rights, 3 U.N. Doc. HR/PUB/11/04 (2011),
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf. Though not a
maritime law enforcement or maritime security instrument, the document is instructive for its com-
ments that, “States’ international human rights law obligations require that they respect, protect and
fulfill the human rights of individuals within their territory and/or jurisdiction.” Id. at 1.

° An agreement by which a law enforcement officer (the ship-rider) is embarked on a vessel
(normally a warship of a governmental vessel) sailing a national flag different from the nationality of
the ship-rider.” Shiprider Agree-
ment, UNTERM, http://unterm.un.org/dgaacs/unterm.nsf/8fa942046{f7601c85256983007ca4d8/dbd8a2
47472968da85256db100504f5¢c?OpenDocument. Shiprider agreements include cooperation in the are-
as of drug enforcement, the maritime environment, fishing resources, illegal trafficking, and repression
of piracy. These agreements may also contain jurisdictional clauses. /d.

1 See generally ALSTON & GOODMAN, supra note 6.

' Non-governmental organizations (NGOs) have also recently emerged to address issues related
to human rights at sea. E.g., HUMAN RIGHTS AT SEA (HRAS), https://www.humanrightsatsea.org/.
Founded in 2014 by David Hammond, HRAS drafted a publication summarizing its impressive first
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judicial attention or because certain terms that have no uniformly, internationally
accepted definition are populating bilateral and multinational documents. It is an
urgent issue because no consistent approach to harmonizing human rights obliga-
tions with operational exigencies necessary in maritime law enforcement exists.

Medvedyev v. France, a European Court of Human Rights case, highlights
the struggle of balancing human rights obligations with maritime law enforcement
operations.” The French government’s position in the case, summarized by the
Strasbourg court, emphasized that “the unpredictability of navigation and the vast-
ness of the oceans made it impossible to provide in detail for every eventuality
when ships were rerouted.”" A joint partial dissent, however, noted that regardless
of operational challenges, the court should not “endorse unnecessary abridgements
of fundamental human rights in the fight against [drug trafficking]. Such abridge-
ments add nothing to the efficacy of the battle against narcotics but subtract, sub-
stantially, from the battle against the diminution of human rights protection.”"

The legal, policy, and operational challenges the Grand Chamber addressed
in Medvedyev are emblematic of an emerging body of law. This Article examines
the application of human rights on the high seas, the ocean’s unique operating envi-
ronment, and the patchwork of rulings following maritime interdictions. The four
primary focus areas of this Article—the response to drug trafficking, piracy, mari-
time migration, and illegal fishing—provide an instructive prism to identify judicial
trends and distill common themes. This Article also evaluates whether multilateral
instruments, largely developed before expanded maritime law enforcement opera-
tions, provide sufficient guidance to address contemporary issues, such as whether a
warship detaining a suspect on the high seas must be outfitted with a video link to
facilitate secure communications with a public defender. This Article concludes by
discussing issues likely to be addressed by policy officials, military commanders,
and jurists over the next decade and provides a roadmap for a consistent approach
to upholding human rights while ensuring that those who commit criminal acts on
the water are held legally accountable.

[. THE UNIQUE MARITIME OPERATING ENVIRONMENT

The oceans are geographically, jurisdictionally, and operationally distinc-
tive. The maritime space includes concepts such as “flag state,” “port state,”
“coastal state,” zones or areas such as the “territorial sea,” “contiguous zone,” “ex-

clusive economic zone” (EEZ), and the “high seas.” The authoritative instrument

year. HUMAN RIGHTS AT SEA, ANNUAL REPORT, 12 MONTHS ON, “ESTABLISHING THE STANDARD”
(2015),  https://www.humanrightsatsea.org/wp-content/uploads/2015/05/HRAS-ANNUAL-REPORT-
2015-L.pdf. HRAS seeks to “raise awareness, implementation and accountability for human rights pro-
tection throughout the maritime environment, especially where they are currently absent, ignored or
being abused.” /d. at 1.

2 A similar lament exists regarding the intersection of human rights with other security enforce-
ment actions, which has produced “no sense of a uniform, coherent uncontested human rights regime.”
ALSTON & GOODMAN, supra note 6, at 488.

" Medvedyev v. France, App. No. 3394/03, Eur. Ct. HR. 9131 (2010),
http://hudoc.echr.coe.int/eng?i=001-97979.

" 1d 959.

S 1d. at 46, 9 2 (Tulkens, Bonello, Zupancic, Fura, Spielmann, Tsotsoria, Power & Poalelungi,
JJ., partly dissenting).
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for maritime issues is the United Nations Convention on the Law of the Sea (LOS
Convention).” Other relevant treaties in maritime law enforcement operations in-
clude, inter alia, the United Nations Convention Against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances (Vienna Drug Convention),"” the Convention
for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation
(SUA Convention),"* and its Protocol."”

A key maritime law enforcement concept is the general principle of exclu-
sive flag state jurisdiction, which provides that vessels sail under one country’s
flag, and are subject to the exclusive jurisdiction of that country.” Generally, only
the flag state may take enforcement action on the high seas against a vessel under
its registry. The concept of exclusive flag state jurisdiction is widely recognized,
though it is more accurately characterized as “quasi-exclusive””' in view of authori-
ties that could support a maritime law enforcement boarding of a foreign-flagged
vessel on the high seas or the exercise of jurisdiction.”

Authorities that could support boarding a foreign-flagged vessel include,
among others:

a flag State’s prior consent;

a flag State’s favorable reply to a boarding request;

a bilateral or regional agreement or treaty;

a United Nations Security Council Resolution (U.N.S.C. Resolution);
a master’s consent;

a condition of port entry; or

' United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397 [herein-
after LOS Convention]. International maritime treaties existed prior to the LOS Convention, though
none were as sweeping or comprehensive as the 1982 accord. See, for example, the four Conventions
agreed to at Geneva on April 29, 1958: The Convention on Fishing and Conservation of the Living Re-
sources of the High Seas, 559 U.N.T.S. 285; the Convention on the Continental Shelf, 499 U.N.T.S.
311; the Convention on the High Seas, 450 U.N.T.S. 11; and the Convention on the Territorial Sea and
Contiguous Zone, 516 U.N.T.S. 205. For a discussion of maritime zones and navigational freedoms,
see generally ROBIN CHURCHILL & VAUGHAN LOWE, THE LAW OF THE SEA (3d ed. 1999), and Brian
Wilson & James Kraska, American Security and Law of the Sea, 40 OCEAN DEV. & INT’L L. 268
(2009).

'7 United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances, Dec. 20, 1988, 1582 U.N.T.S. 95 [hereinafter Vienna Drug Convention].

'8 Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation,
Mar. 10, 1988, 1678 UN.T.S. 221.

% Int’l Maritime Org., IMO Doc. LEG/CONF.15/21, Protocol of 2005 to the Convention for the
Suppression of Unlawful Acts Against the Safety of Maritime Navigation, (Nov. 1, 2005) [hereinafter
2005 SUA Protocol].

? LOS Convention, supra note 16, art. 92 (“Ships shall sail under the flag of one State only and,
save in exceptional cases expressly provided for in international treaties or in this Convention, shall be
subject to its exclusive jurisdiction on the high seas . . . .”).

I See M/V Saiga (No. 2) (St. Vincent v. Guinea), Judgment of July 1, 1999, 120 ITLOS Rep.
143, 1 (separate opinion of Anderson, J.) (“The law of the sea has long recognised the quasi-exclusive
competence of the flag State over all aspects of the grant of its nationality to ships.”); see also Michael
A. Becker, The Shifting Public Order of the Oceans: Freedom of Navigation and the Interdiction of
Ships at Sea, 46 HARV. INT’L L. J. 131, 167 (2005) (“. . . the sacrosanct notion of exclusive flag state
jurisdiction may be overstated in several respects.”).

2 See generally James Kraska, Broken Taillight at Sea: The Peacetime International Law of Visit,
Board, Search, and Seizure, 16 OCEAN & COASTAL L. J. 1 (2010) (examining exceptions to the general
principle of exclusive flag State jurisdiction).
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where reasonable grounds exist for suspecting that the ship is engaged in
piracy, slave trade, unauthorized broadcasting, or is without nationality.”

Exceptions to the “quasi-exclusive” principle of flag state jurisdiction (sep-
arate from boarding authorities) include: crimes of universal jurisdiction, such as
piracy; actions taken under the authority of a U.N. Security Council resolution; and
when a flag state waives jurisdiction and permits another state to exercise jurisdic-
tion over the ship.”

Freedom of the seas™ is a fundamental element of the unique maritime en-
vironment.” Consistent with the quasi-general principle of exclusive state jurisdic-
tion, vessels are largely free from interference on the high seas”’—seaward of the
twelve nautical mile territorial sea. Legitimate shipping depends upon this freedom
to annually move millions of containers along with tons of cargo and goods.™
Criminals and transnational criminal organizations (TCOs) also exploit the freedom

2 See J. ASHLEY ROACH & ROBERT W. SMITH, EXCESSIVE MARITIME CLAIMS 559, 566 (3d ed.,
2012)

(A consensual boarding is conducted at the invitation of the master (or person-in charge) of a ves-
sel that is not otherwise subject to the jurisdiction of the boarding officer. The plenary authority of
the master over all activities related to the operation of his vessel while in international waters is
well established in international law and includes the authority to allow anyone to come aboard his
vessel as his guest, including foreign law enforcement officials. Some States, however, do not
recognize a master’s authority to assent to a consensual boarding.);

see also Kraska, supra note 22, at 16 (“There is no codified rule of international law expressly authoriz-
ing the master of a vessel to grant consent to board his vessel, but longstanding maritime custom sup-
ports the practice.”).

* Kraska, supra note 22, at 10-26; see also ROACH & SMITH, EXCESSIVE MARITIME CLAIMS,
supra note 23, at 559 (“Maritime law enforcement action is premised upon the assertion of jurisdiction
over the vessel or aircraft in question. Jurisdiction, in turn, depends upon the nationality, the location,
the status, and the activity of the vessel or aircraft over which maritime law enforcement action is con-
templated.”).

» See U.S. DEPARTMENT OF DEFENSE, ASIA-PACIFIC MARITIME SECURITY STRATEGY 2 (2015),
http://www.defense.gov/Portals/1/Documents/pubs/NDAA%20A-P_Maritime_SecuritY_Strategy-
08142015-1300-FINALFORMAT.pdf (“While not a defined term under international law, the Depart-
ment [of Defense] uses ‘freedom of the seas’ to mean all of the rights, freedoms, and lawful uses of the
sea and airspace, including for military ships and aircraft, recognized under international law. Freedom
of the seas is thus also essential to ensure access in the event of a crisis.”).

? LOS Convention, supra note 16. Vessels conducting interdictions in the EEZ of another nation
operate with due regard for lawful resource-related rights of the coastal state, as coastal states enjoy
sovereign rights over resources, not sovereignty in this area. See also Charles Doyle, Extraterritorial
Application of American Criminal Law, at 94-166, Cong. Res. Serv. 94-155 Feb. 15, 2012; Harvard
Research in International Law, Supplement, Jurisdiction with Respect to Crime, 29 AM. J. INT’L L. 439,
445 (1935). See generally Brian Wilson, An Avoidable Maritime Conflict: Disputes Regarding Military
Activities in the Exclusive Economic Zone, 41 J. MAR. L. & COoM. 421 (2010) (discussing rights and
duties in the EEZ).

7 See, e.g., U.S. v. Beyle, 782 F.3d 159 (4th Cir. 2015) (affirming convictions for, inter alia, pira-
cy and murder). The Beyle court held, consistent with the LOS Convention, supra note 16, arts. 58 &
87, “The ‘high seas’ include areas of the seas that are outside the territorial seas of any nation. A na-
tion’s territorial seas are generally limited to an area within 12 nautical miles of the nation’s coast.”
Beyle, 782 F.3d at 168.

% See U. N. Conference on Trade and Development (UNCTAD), Review of Maritime Transport
(2015) (including information from Jan. 2014—June 2015),
http://unctad.org/en/PublicationsLibrary/rmt2015_en.pdf. The “world’s commercial fleet consisted of
89,464 vessels . ... [G]lobal containerized trade . . .reached 171 million TEUs [20-foot equivalent
units] . . . [and] global seaborne shipments [totaled] 9.84 billion tons.”
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inherent in this operating space to transit anonymously, carry illicit cargo, and con-
duct attacks at sea.

To combat illicit high seas activity, maritime law enforcement could em-
ploy multiple distinct, intersecting, and complementary lines of effort: Action prior
to an interdiction, right of approach/boarding, detention, and the assertion of juris-
diction.

Acquiring information that supports situational awareness prior to a board-
ing is a key enabler of effective maritime law enforcement. Such capabilities may
include “radar, photo, audio and video monitoring . . . [that supports the intercep-
tion of] radio and cellular phone communications, maybe e-mails . . . .””

A maritime interdiction is fundamentally different from operations on land
and includes unique environmental factors—such as unpredictable weather and sea
state conditions—as well as other distinctive operational considerations. ‘“Weather
is more punishing on the open water because it comes from above and below,” ac-
cording to a mariner, adding that severe weather on the high seas is similar to “ex-
periencing an earthquake and a hurricane at the same time.”” Issues for a boarding
officer operating in this challenging environment could include safely inspecting
containers on a moving platform, ensuring connectivity while on a vessel of inter-
est, as well as inspecting the ship’s crew, its cargo, and potentially, the vessel itself.
Interdictions present yet another layer of complexity if cargo, such as cocaine, is
jettisoned, or if the vessel is scuttled or intentionally set on fire. Though uncom-
mon, maritime law enforcement officers have been killed and seriously injured dur-
ing boardings.’'

Other maritime law enforcement challenges include the frequent lack of
back-up support and the ability of suspect vessels to evade detection because of
their profile, low radar signature, or nighttime operations. Even after addressing
operational (and potentially significant logistical, materiel, and medical) issues, le-
gal considerations include: Resolving jurisdictional issues; ensuring an evidentiary
chain of custody on a platform that may not have a secure storage space; obtaining
witness statements and conducting other aspects of an investigation, possibly while
underway; and determining whether to arrest or detain a suspect. Authorities must
also identify the port to take suspects to, ensure prosecutorial interest (possibly
while underway), and confirm the venue for prosecution.”

* Dimitrios Batsalas, Maritime Interdiction and Human Rights, in CRIMES AT SEA 429, 429456
(Efthymios Papastavridis & Kimberley Trapp eds., 2014). Warships may be equipped with “advanced
electronic means which give the ability to intercept, jam, record or filter the communications of the
vessels [of interest] as well as to monitor with great detail, in an audio or visual format.” /d. at 438.

* Tan Urbina, Stowaways and Crimes Aboard a Scofflaw Ship, N.Y. TIMES (July 17, 2015),
http://www.nytimes.com/2015/07/19/world/stowaway-crime-scofflaw-ship.html?smprod=nytcore-
ipad&smid=nytcore-ipad-share&_r=0.

' Eg., US. Coast Guard Member Killed During Law Enforcement Operations Near Santa Cruz
Island, CBS L.A. (Dec. 2, 2012), http://losangeles.cbslocal.com/2012/12/02/us-coast-guard-killed-
during-law-enforcement-operations-near-santa-cruz-island/ (reporting that a U.S. Coast Guard member
was killed in a collision during an attempted boarding operation).

32 The time potentially involved in a transit, for instance, between Norfolk, Virginia and Toulon,
France (4064 nautical miles) ranges from seven to twelve days, provided there are no replenishment,
environmental, or other issues involved. At fourteen knots, this transit would take twelve days, two
hours; at eighteen knots, this transit would take nine days, ten hours; and at twenty-two knots, this
transit would take seven days, seventeen hours. See Calculation Tool, SEA DISTANCES (2016),
http://www.sea-distances.org/.
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Judicial recognition of the unique maritime operating environment and its
distinctive response spectrum is crucial to effective maritime law enforcement and
legal accountability.

II. APPLICABLE HUMAN RIGHTS LAW

Human rights law does not reside in one document but, rather, is drawn
from multiple accords, regional and international instruments, judicial rulings, and
national policy. “Soft law” adds yet another layer of complexity to developing hu-
man rights norms.” This Part addresses institutions—primarily regional tribu-
nals—and human rights provisions most operative in maritime law enforcement op-
erations and discusses the United Nations (U.N.) system of protection of human
rights. Identifying human rights obligations across an intricate array of instruments,
multinational tribunals, and institutions represents the starting point for assessing
how those obligations intersect with maritime law enforcement operations.

The U.N. Human Rights Council,* along with its Universal Period Review
process and various committees (e.g., the Human Rights Committee) that supervise
numerous conventions are a relatively recent development.” A 2006 U.N. General
Assembly Resolution acknowledged and recognized “that peace and security, de-
velopment and human rights are the pillars of the United Nations system and the
foundations for collective security and well-being [and] that development, peace
and security and human rights are interlinked and mutually reinforcing . . . .

The Human Rights Council’s “institution-building package” includes a
Universal Periodic Review mechanism, an Advisory Committee, and a Complaint
Procedure.” A report of the U.N. Secretary-General stated that it is imperative to

3 E.g., Gregory C. Shaffer & Mark A. Pollack, Hard vs. Soft Law: Alternatives, Complements,
and  Antagonists in  International — Governance, 94 MINN. L. REv. 706, 712-13,
http://www.minnesotalawreview.org/wp-content/uploads/2011/08/ShafferPollack_ MLR.pdf (recogniz-
ing the line can become blurred regarding “hard- and soft-law regimes . .. soft-law . .. [includes
agreements] that are not legally binding . . . [or] rules of conduct which in principle, have no legally
binding force but which nevertheless may have practical effects.”) (internal citations omitted) (internal
quotations omitted); see also id. at 719 (“Soft-law instruments are easier and less costly to negotiate;
Soft-law instruments impose lower “sovereignty costs” on states in sensitive areas; Soft-law instru-
ments provide greater flexibility for states to cope with uncertainty and learn over time; Soft-law in-
struments allow states to be more ambitious and engage in “deeper” cooperation than they would if
they had to worry about enforcement; Soft-law instruments cope better with diversity; Soft-law instru-
ments are directly available to nonstate actors, including international secretariats, state administrative
agencies, sub-state public officials, and business associations and nongovernmental organizations.”).

* The U.N. Human Rights Council was formed in 2006, effectively reconstituting the Commis-
sion on Human Rights. See also The Global Human Rights Regime, COUNCIL ON FOREIGN RELATIONS
(June 19, 2013), http://www.cfr.org/human-rights/global-human-rights-regime/p27450.

* OFFICE  OF THE UN. HIGH COMMISSIONER ~ FOR  HUMAN  RIGHTS,
http://www.ohchr.org/EN/HRBodies/HRC/Pages/AboutCouncil.aspx; see also G.A. Res. 60/251 (Mar.
15, 2006), http://www2.ohchr.org/english/bodies/hrcouncil/docs/A.RES.60.251_En.pdf. The Office of
the U.N. High Commissioner for Human Rights, as of December 31, 2013, included a staff of 1085 “as
well as a workforce of 689 international human rights officers serving in U.N. peace missions or politi-
cal offices [funded] from the United Nations regular budget and from voluntary contributions from
Member States, intergovernmental organizations, foundations and individuals.” Who We Are, OFFICE
OF THE U.N. HiGgH COMMISSIONER FOR HUMAN RIGHTS (2010),
http://www.ohchr.org/EN/AboutUs/Pages/WhoWeAre.aspx.

* G.A. Res. 60/251, supra note 35, pmbl.

7 Id. §5-6; see also 5/1 Institution-building of the United Nations Human Rights Council, UN.
H.R. COUNCIL, http://www.ohchr.org/EN/HRBodies/HRC/Pages/AboutCouncil.aspx.



B_WILSON ARTICLE JULY 2016 (DO NOT DETELE) 7/5/2016 11:14 PM

2016 Human Rights and Maritime Law Enforcement 251

“increase respect for human dignity in every land.”*® Toward that end, virtually
every region is subject to a body responsible for supervising States’ human rights
obligations, including the Inter-American Commission on Human Rights,” the Eu-
ropean Court of Human Rights, the African Commission on Human and Peoples’
Rights,” and the Association of Southeast Asian Nations’ (ASEAN) Intergovern-
mental Commission on Human Rights."

Authorities on human rights obligations include the Universal Declaration
of Human Rights (UDHR),"” the Convention Relating to the Status of Refugees,”
the International Covenant on Civil and Political Rights (ICCPR),* the Internation-
al Covenant on Economic, Social and Cultural Rights (ICESCR),” and the Conven-
tion against Torture and Cruel, Inhuman or Degrading Treatment or Punishment
(CAT)," among others.”” Other relevant instruments include the European Conven-
tion on Human Rights (ECHR),* the American Convention on Human Rights (Pact

¥ U.N. Secretary-General, Report of the Secretary-General to the General Assembly, In Larger
Freedom: Towards Development, Security and Human Rights for All, § 17 U.N. Doc. A/59/2005 (Mar.
21, 2005),
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/59/2005 (“We will not enjoy development
without security, we will not enjoy security without development, and we will not enjoy either without
respect for human rights.”).

¥ OrRG. AM. STATES, Inter-American ~ Commission —on  Human  Rights  (2011),
http://www.oas.org/en/iachr/mandate/what.asp; see also MARIE-BENEDICTE DEMBOUR, WHEN
HUMANS BECOME MIGRANTS, STUDY OF THE EUROPEAN COURT OF HUMAN RIGHTS WITH AN INTER-
AMERICAN COUNTERPART (Oxford Scholarship Online, 2015).

“ AFR. COMM’N HUM. & PEOPLES’ RTS. (ACHPR), http://www.au.int/en/organs/cj. (The
ACHPR was “established in 1987 to oversee and interpret the African Charter on Human and Peoples’
Rights [also known as the Banjul Charter]. The Charter is an international human rights instrument that
is intended to promote and protect human rights and basic freedoms in Africa.”)

1 ASS'N' OF SOUTHEAST ASIAN NATIONS’ (ASEAN) INTERGOVERNMENTAL COMM’N HUM.
RTS., http://aichr.org/.

* G.A. Res. 217 (Ill) A, Universal Declaration of Human Rights (Dec. 10, 1948) (representing a
“common standard of achievement for all peoples and all nations” and recognizing the inherent dignity
of individuals and their inalienable rights); see also INT’L & OPERATIONAL L. DEP’T, THE JUDGE
ADVOCATE GENERAL’S LEGAL CTR. & SCH., U.S. ARMY, OPERATIONAL LAW HANDBOOK (2015)
[hereinafter OPERATIONAL LAW HANDBOOK].

# Convention Relating to the Status of Refugees, Jul. 28, 1951, 189 UN.T.S. 137, and its 1967
Protocol [hereinafter, together, 1951 Refugee Convention].

* International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 [herein-
after ICCPR].

* International Covenant on Economic, Social and Cultural Rights, December 16, 1966, 993
UN.T.S. 3.

# Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Dec. 10, 1984, 1465 U.N.T.S. 85 [hereinafter CAT].

*7 Some instruments that are not viewed as human rights instruments nonetheless contain human
rights provisions. E.g., 2005 SUA Protocol, supra note 19, § 8bis (10)(a)(ii); see also Steven Perkins,
International Human Rights Law and Article 38(1) of the Statute of the International Court of Justice
(1999), http://intelligent-internet.info/law/icjart.html (compiling human rights law sources).

8 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213
U.N.T.S. 231 [hereinafter ECHR].
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of San Jose),” the Africa Charter on Human and Peoples’ Rights (Banjul Charter),
the Arab Charter on Human Rights,” and the ASEAN Human Rights Declaration.”

In addition to multinational tribunals, domestic courts are also addressing
human rights in prosecutions resulting from maritime law enforcement interdic-
tions. Key considerations in judicial rulings in the maritime law environment in-
clude determining extraterritorial jurisdiction and interpreting, among others terms,
deprivation of liberty, due process, promptness, wholly exceptional circumstances,
humane treatment, right to life, and non-refoulement.

European Convention on Human Rights (ECHR): Multiple provisions of
just one instrument, the ECHR™ for instance, could be interpreted by jurists follow-
ing maritime law enforcement operations including Article 2, which addresses the
right to life:

Everyone’s right to life shall be protected by law . . . . [d]eprivation of life
shall not be regarded as inflicted in contravention of this Article when it re-
sults from the use of force which is no more than absolutely neces-
sary . . . in defence of any person from unlawful violence or in order to ef-
fect a lawful arrest or to prevent the escape of a person lawfully detained.™

Article 3 provides “[n]o one shall be subjected to torture or to inhuman or
degrading treatment or punishment.” Article 5, guaranteeing the right to liberty and
security of the person, provides:

1. Everyone has the right to liberty and security of person. No one shall
be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law . . .

3. Everyone arrested or detained [for the lawful purpose of bringing him
before the competent legal authority on reasonable suspicion of having
committed an offence or where it is reasonably considered necessary to
prevent his committing an offence or fleeing after having done so] shall be
brought promptly before a judge or other officer authorised by law to exer-

4 American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 123 [hereinafter Pact
of San Jose]; see also American Declaration on the Rights and Duties of Man, May 12, 1948, O.A.S.
Res. XXX, OEA/Serv.L/V/I1.23.

>0 Banjul Charter, June 27, 1981, 1520 U.N.T.S. 217.

! Arab Charter on Human Rights, May 22, 2004, reprinted in 12 INT'L HUM. RTS. REP. 893
(2005).

>2 The ASEAN Human Rights Declaration, Nov. 18, 2012, http://aichr.org/?d]_name=ASEAN-
Human-Rights-Declaration.pdf.

>3 The ECHR, supra note 48, is primarily examined in this Part because of its body of rulings that
address human rights following maritime law enforcement operations.

3 ECHR, supra note 48, art. 2

(1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life inten-
tionally save in the execution of a sentence of a court following his conviction of a crime for which
this penalty is provided by law. 2. Deprivation of life shall not be regarded as inflicted in contra-
vention of this Article when it results from the use of force which is no more than absolutely nec-
essary: (a) in defence of any person from unlawful violence; (b) in order to effect a lawful arrest or
to prevent the escape of a person lawfully detained; (c) in action lawfully taken for the purpose of
quelling a riot or insurrection.).
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cise judicial power and shall be entitled to trial within a reasonable time or
to release pending trial . . .

4. Everyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings by which the lawfulness of this detention shall
be decided speedily by a court and his release ordered if the detention is
not lawful.”

ECHR Artticle 6’s right to a fair trial provides that everyone charged with a
criminal offense has the following minimum rights:

(a) [T]o be informed promptly, in a language which he understands and in
detail, of the nature and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance, to be
given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same con-
ditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or
speak the language used incourt.™

ECHR Article 8 provides that a public authority shall not interfere with the
“right to respect for . . . private and family life,” except when “in accordance with
the law and . . . necessary in a democratic society in the interests of national securi-
ty, public safety or the economic well-being of the country, for the prevention of
disorder or crime . . . .””

Article 1 of the First Protocol of the ECHR addresses property: “Every
natural or legal person is entitled to the peaceful enjoyment of his possessions. No
one shall be deprived of his possessions except in the public interest and subject to
the conditions provided for by law and by the general principles of international
law.”™

And ECHR Article 15, governing derogation in time of emergency, pro-
vides that:

> Id. art. 5.
% Id. art. 6(3).
7 Id. art. 8.

%% Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms art.
1, Mar. 20, 1952, 213 UN.T.S. 221. Article 1 further provides: “The preceding provisions shall not,
however, in any way impair the right of a State to enforce such laws as it deems necessary to control
the use of property in accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.” /d.
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In time of war or other public emergency threatening the life of the nation
any High Contracting Party may take measures derogating from its obliga-
tions under this Convention to the extent strictly required by the exigencies
of the situation, provided that such measures are not inconsistent with its
other obligations under international law.”

International Covenant on Civil and Political Rights (ICCPR): The
ICCPR, concluded in 1966, obligates Parties to protect and preserve basic human
rights, such as the right to life and human dignity; equality before the law; freedom
of speech, assembly, and religion; and freedom from torture, ill treatment, and arbi-
trary detention, among others. A provision in the ICCPR similar to ECHR Article
5(3) requires that “[a]nyone arrested or detained on a criminal charge shall be
brought promptly before a judge.”” The word “promptly,” however, is not defined
in either instrument. Though international instruments do not define every term—
even the word “ship” has sparked considerable debate in courts”—in a human
rights/law enforcement context, this lack of precision has regrettably contributed to
varied judicial opinions and perspectives.

Non-refoulement and extraterritorial application: The 1951 Refugee Con-
vention provides, among other things, that a Party shall not return a person to a
place where “his life or freedom would be threatened on account of his race, reli-
gion, nationality, membership of a particular social group or political opinion.””
The non-refoulement concept is discussed below in Part VI(B).

The extraterritorial application of a treaty is a predicate, and often critical,
focus area in judicial analysis that involves maritime law enforcement and human

Y ECHR, supra note 48, art. 15; see also ICCPR, supra note 44, art. 4 (“In time of public emer-
gency which threatens the life of the nation and the existence of which is officially proclaimed, the
State Parties to the present Covenant may take measures derogating from their obligations under the
present Covenant to the extent strictly required by the exigencies of the situation, provided that such
measures are not inconsistent with their obligations under international law and do not involve discrim-
ination solely on the ground of race, colour, sex, language, religion or social origin.”); EUR. CT. H.R.,
FACTSHEET-DEROGATION IN TIME OF EMERGENCY (2019),
http://www.echr.coe.int/Documents/FS_Derogation_ENG.pdf.

% [CCPR, supra note 44, art. 9.

' DEFINITIONS FOR THE LAW OF THE SEA: TERMS NOT DEFINED BY THE 1982 CONVENTION 55
(George K. Walker ed., 2011); see also Lozman v. City of Riviera Beach, Fla., 133 S. Ct. 740 (2013)
(addressing the definition of the term vessel: Not “every floating structure is a vessel. To state the obvi-
ous, a wooden washtub, a plastic dishpan, a swimming platform on pontoons, a large fishing net, a door
taken off its hinges, or Pinocchio (when inside the whale) are not ‘vessels,” even if they are ‘artificial
contrivance[s]” capable of floating, moving under tow . . .,” id. at 740, and concluding that the struc-
ture “does not fall within the scope of this statutory phrase unless a reasonable observer . . . would con-
sider it designed to a practical degree for carrying people or things on the water.” Id. at 741; see also
Sierra Club v. Morton, 405 U.S. 727 (1972) (Douglas, J., dissenting) (“A ship has a legal personality, a
fiction found useful for maritime purposes . . . so it should be as respects valleys, alpine meadows, riv-
ers, lakes, estuaries, beaches, ridges, groves of trees, swampland, or even air that feels the destructive
pressures of modern technology and modern life . . . the voice of the inanimate object, therefore, should
not be stilled.”).

%2 1951 Refugee Convention, supra note 43, art. 33. A “refugee” is defined as a person who

[O]wing to well-founded fear of being persecuted for reasons of race, religion, nationality, mem-
bership of a particular social group or political opinion, is outside the country of his nationality and
is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his former habitual residence as a
result of such events, is unable or, owing to such fear, is unwilling to return to it. /d. art. 1.
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rights obligations.” Because there is no internationally recognized treaty rule re-

garding when an instrument applies outside of a State’s borders, courts and tribu-
nals have “struggled to create a defensible and coherent framework for analysis.”*
Normative frameworks are largely based on treaty interpretation, though with hu-
man rights treaties the “process of doctrinal development and evolution has been
decentralized to a certain degree since the various human rights instruments contain
slightly different formulations for their scope of application, and there is no appel-
late body to harmonize the law.”” Some instruments have provisions addressing
extraterritorial jurisdiction and expressly include ships, though the absence of such
text is not necessarily controlling.*

The CAT, for instance, provides that each State Party shall take such
measures to establish jurisdiction over proscribed offenses when they “are commit-
ted in any territory under its jurisdiction or on board a ship or aircraft registered in
that State . . . " Article 2(1) of the ICCPR requires that each Party undertake “to
respect and to ensure to all individuals within its territory and subject to its jurisdic-
tion the rights recognized in the ... Covenant,” but does not include maritime-
specific provisions.” A dispositive inquiry regarding ICCPR’s extraterritorial ap-
plication centered over whether the word “and” in the phrase “within its territory
and subject to its jurisdiction” in Article 2(1) should be interpreted as drafted or
construed to mean “or.” In General Comment 31, the Human Rights Committee
opined that the ICCPR provides “that a State party must respect and ensure the
rights laid down in the Covenant to anyone within the power or effective control of
that State Party, even if not situated within the territory of the State Party.””

The comments were not universally embraced. The United States in 2007
asserted “[w]ithout any analysis or reasoning to support its view” that General
Comment 31 “dispenses with the well-established rules of treaty interpretation
[and] is inconsistent with the plain text of the Covenant as well as its negotiating

% Courts applying the ECHR have made use of two different conceptions: a “spatial” model, link-
ing jurisdiction to control over a geographical area, and a “personal” model, referring to the exercise of
authority over individuals. Natasha Holcroft-Emmess, Extraterritorial Jurisdiction Under the ECHR—
Smith V. MOD (2013), OXFORD Hum. RTS. HuB (Jun. 24, 2013),
http://ohrh.law.ox.ac.uk/extraterritorial-jurisdiction-under-the-echr-smith-and-others-v-mod-2013.

 Beth Van Schaack, The United States’ Position on the Extraterritorial Application of Human
rights Obligations: Now is the Time for Change, 90 INT’L L. STUD. 20, 22 (2014).

5 Id. at 22; see also Marko Milanovic, Extraterritorial Application of Human Rights Treaties: An
Overview, EJIL: TALK! (Nov. 30, 2011), http://www.ejiltalk.org/extraterritorial-application-of-human-
rights-treaties-an-overview.

% Challenges in terminology also exist, including determining whether there is a transfer, depor-
tation, or extradition. See Vienna Convention on the Law of Treaties art. 29, May 23, 1969, 1155
U.N.T.S. 331 (“Unless a different intention a